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Helpline Highlights

Following is a sample of the calls received (and answers
given) through the Guardianship Support Center helpline:

If a ward has a standby guardian, does the standby
guardian need to be contacted in addition to the
guardian for every decision? When does the stand-
by guardian have the authority to act?

A standby guardian is on standby until the

guardian is unavailable or unwilling to act. The

appointment of a standby guardian becomes effec-
tive immediately upon the death, incapacity, or res-
ignation of the initially-appointed guardian. The standby guardian notifies the court using form GN-
3220 and receives new letters of guardianship. Because transferring authority from the original
guardian to a standby is much easier than going through the successor guardianship process, a stand-

by guardian should be nominated during the initial guardianship proceedings if one is available.

Does a state-authorized Certificate of Incapacity form exist for doctors to complete for purposes of
activating a power of attorney for health care?

There is no standard state-issued Certificate of Incapacity form for these purposes. Individual hospi-
tals or clinics may have their own forms or a doctor could draft their own document stating that the

principal is incapacitated.

My father is terminally ill but has not executed any power of attorney document or other advance
directive. | believe he would be most comfortable in hospice care for the last few months of his life.
How can | make this happen?

Under Wis. Stats. §50.94, if your father does not have a valid living will or power of attorney for
health care, you may be able to admit your father to hospice under the family consent rule. This rule
is the only exception to the general rule that next of kin may not make health care decisions unless

they are the health care agent or guardian of the person.
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In re Mental Commitment of Aaron V.
2013AP808 (September 10, 2013)

Not Recommended for Publication

Summary: The burden of proof is placed on a county in
orders of mental health commitment and involuntary med-
ication. However, even if a patient testifies to their ability to
understand their mental illness and the impact medication
has on it, the court is free to consider evidence to the con-

trary such as testimony from case managers and psychiatrists.

Case Detail: Wis. Stat. ch. 51 describes mental health com-
mitments and requires proof by clear and convincing evi-
dence, that an individual has a mental illness, is a proper sub-
ject for treatment, and is dangerous. To establish that an indi-
vidual is dangerous, there must be “a showing that there is a
substantial likelihood, based on the subject individual’s treat-
ment record, that the individual would be a proper subject

for commitment if treatment were withdrawn.”

Since 2008 Aaron V. has been under a mental health commit-
ment by Outagamie County. In 2012 the county petitioned
for extension of the mental health commitment and order for
involuntary medication. A psychiatrist was appointed by the
court to evaluate Aaron before the extension hearing. This
psychiatrist concluded that an extension of commitment was
proper and that Aaron was not competent to refuse medica-
tion. The psychiatrist testified that, due to Aaron’s lack of
insight and denial of mental illness, he could not make an
informed decision about his medication. Specifically, the psy-
chiatrist stated that “per history, [Aaron] is substantially dan-
gerous to others when noncompliant with recommended
treatment.” Aaron’s case manager also recommended exten-
sion of commitment because Aaron missed treatments and
doctor appointments. The circuit court granted the commit-

ment extension and continuation of the medication.

Aaron appealed the court’s decision to extend his commit-
ment. Although Aaron conceded that he has a mental illness
and is a proper subject for treatment, he argued that there
was insufficient evidence that he was a proper subject for
commitment if treatment were withdrawn. Specifically, Aaron
stated that the record did not establish that he would be dan-
gerous if treatment was withdrawn. Aaron also objected to the

involuntary medication order. An individual can only be
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placed under such an order if a court determines that the per-
son is incompetent to make such a decision. This burden is
placed on the County and they must prove it by clear and
convincing evidence. Aaron argues that the burden was placed
on him to show that he was competent to refuse medication.
He specifically points to the record where the Court said that
it was not convinced that Aaron met the “threshold where he

can be declared competent to refuse medications.”

The court held the psychiatrist’s testimony that Aaron gets
threatening and aggressive and is dangerous to others when
noncompliant with medication was sufficient to support the
circuit court’s determination. Furthermore, the Court point-
ed to the record where it specifically addressed the County’s
burden of proof and noted that it agreed with the recommen-
dations of the psychiatrist and case manager. The court reject-
ed Aaron’s argument that because he recognized his own ill-
ness, he could understand the application of medication to
his mental illness. The court went on to further say that “if a
person cannot recognize that he or she has a mental illness,
logically the person cannot establish a connection between
his or her expressed understanding of the benefits and risks
of medication and the person’s own illness.” Although Aaron
testified to his mental illness, the Court was free to accept the
psychiatrist’s testimony that Aaron did not believe he had a

mental illness.

In re Donna H.
2013AP80 (July 31, 2013)

Not Recommended for Publication

Summary: To establish that an involuntary medication order
is necessary, medical experts must testify that a discussion of
the advantages and disadvantages of medication took place. A
court is not allowed to infer from a medical expert’s testimony.

The specific words advantages and disadvantages must be used.

Case Detail: Donna has schizophrenia that causes a signifi-
cant functional impairment. In the evaluation of the need for
an involuntary medication order, a doctor testified that
Donna was not competent to refuse medication. Although
the doctor did not specifically use the words advantages or dis-
advantages, the court found that the doctor clearly had a dis-
cussion with Donna about use of medication. After testimony
from Donna and her doctor, the court ordered involuntary

continued on page 3
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medication with a protective order.

To establish that an individual is not competent to refuse psy-
chotropic medication, a county must show that the advan-
tages and disadvantages of accepting medication have been
explained to the individual. To establish that this occurred,
medical experts must testify using the statutory terms of
advantages and disadvantages. If counsel does not receive an
answer from a medical expert with such terms, he or she
should require the expert to expound upon their answer so
the court does not have to speculate as to the meaning.
Because the doctor never specifically used the words advan-
tages or disadvantages, the lower court’s ruling must be
reversed. Courts are not allowed to make inferences from the
testimony of medical experts regarding whether advantages or
disadvantages were discussed.

McLeod v. Mudlaff
2013 WI 76 (July 16, 2013)

Summary: An annulment is not the exclusive remedy to chal-
lenge the validity of a marriage. A court has the authority to
declare a marriage void after the death of one of the parties
to the marriage.

Case Detail: Nancy and Luke Laubenheimer were married for
30 years, until Luke’s death in 2001. Luke had three children
from a previous marriage and Laubenheimer never adopted
them. Nancy’s will left the bulk of her estate to Luke.
However, if Luke died before she did, the bulk of Nancy’s
estate was to be distributed to Luke’s children.

In early 2007, Nancy suffered a debilitating stroke. In
October of 2008, Nancy’s doctors signed a statement of inca-
pacitation concluding that Nancy was unable to make health
care decisions. At some point, Joseph McLeod came to live
with Nancy. McLeod claims this began in 2003. In 2008
McLeod removed Nancy from her nursing home on two occa-
sions; once to obtain a marriage license and again for a mar-

riage ceremony.

After Nancy’s death, McLeod asserted his right to a share of
her estate, claiming that her will was not proper because it was
executed prior to their marriage. Wis. Stat. § 853.12 provides
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that “if the testator married the surviving spouse . . . after the
testator executed his or her will, the surviving spouse . . . is
entitled to a share of the probate estate.” Luke’s children,
however, argued that Nancy lacked the mental capacity to
enter into a marriage contract. The circuit court held that the
only way to invalidate a marriage is through annulment which

cannot occur after the death of a party to the marriage.

In the Wisconsin Supreme Court’s reversal of the circuit
court’s decision, it referenced Wis. Stat. §765.03(1) that pro-
hibits marriage where a party has such want of understanding
as renders him or her incapable of assenting to marriage.
Furthermore, the court stated that, at common law, “when
one of the parties died, such that any impediment to a valid
marriage was no longer capable of being corrected, a declara-
tion that a marriage was void was the proper remedy.” This

common law principle has been retained by our case law.

Outagamie County v. Melanie L
2013 W1 67 (July 11, 2013)

Summary: The Wisconsin Supreme Court reversed the deci-
sion of the Court of Appeals that affirmed the circuit court’s
extension of an involuntary medication order for Melanie L.
The Supreme Court found that the circuit court misstated
the burden of proof and failed to prove by clear and convinc-
ing evidence that Melanie was “substantially incapable of
applying” an understanding of the advantages, disadvantages,
and alternatives of her prescribed medication to her mental
illness to make an informed choice on whether to accept or
refuse the medication. The county did not overcome
Melanie’s presumption of competence to make an informed
choice to refuse medication. The Court found that “the med-
ical expert’s terminology and recitation of facts did not suffi-

ciently address and meet the statutory standard.”

Case Detail: Melanie L. suffered from a mental illness. The
court committed her for outpatient treatment and custody for
six months and ordered that medication and treatment be
administered to her. She did not challenge these orders. The
county sought an extension of those orders for another 12
months and the court granted the extension. Melanie
appealed the extension of the involuntary order for medica-
tion only. The Court of Appeals affirmed the involuntary
medication order.

continued on page 4
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Melanie argued that the examining doctor’s opinion that she
was incompetent to refuse medication did not satisfy the
statutory standard because the doctor testified that Melanie
was not “capable of applying the benefits of her medication
to her advantage” rather than that she was “substantially inca-
pable of applying an understanding of the advantages, disad-
vantages, and alternatives to her mental illness in order to
make an informed choice as to whether to accept or refuse
medication.” Melanie also argued that the circuit court mis-
applied the standard by relying too heavily on her mental ill-
ness to support the medication order even though there was
evidence that she could apply an understanding of the advan-
tages, disadvantages, and alternatives of medication to her

mental illness.

In its opinion, the Supreme Court was required to interpret
the controlling statute, Wis. Stats. §51.61(1)(g)4b. First, it
looked to its legislative history. The Court discussed the
development of involuntary medication orders in Wisconsin
and the evolution of the involuntary medication standard in
the state. The Court noted that this statute is located in
Chapter 51, the chapter dealing with alcohol, drug abuse,
mental health, and developmental disabilities. The job of
Chapter 51 is to balance the role of government in providing
“caring treatment (sometimes involuntarily and if necessary,
by force) and the personal liberty of the individual.” The
Court also noted this statute is in the section of Chapter 51
that deals with patient rights.

The Court then parsed the language of Wis. Stats.
§51.61(1)(g)4b, the statute defining the standard for allowing
involuntary medication and treatment. This statute provides

in part:

4. .. .[Aln individual is not competent to refuse medication
or treatment if, because of mental illness . . . and after the
advantages and disadvantages of and alternatives to accepting
the particular medication or treatment have been explained
to the individual, one of the following is true:

b. The individual is substantially incapable of applying an
understanding of the advantages, disadvantages, and alterna-
tives to his or her mental illness . . . in order to make an
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informed choice as to whether to accept or refuse medication

or treatment.

After analyzing the statute and applying it to Melanie’s case,
the Court ruled that the county did not meet its burden of
proof by clear and convincing evidence. Although the case
was technically moot due to her involuntary medication order
having already expired, the Court determined that the issue
was “of great public importance” and “was likely to arise in

future cases.”

The Court noted in its decision that although corporation
counsel posed questions to the testifying doctor in statutory
terms, he did not receive an answer in those terms. This type
of answer leads to speculation in a reviewing court and as the
record stood, the Court could not be certain whether the
doctor was changing the standard or applying the standard.
The county simply did not fulfill its burden of proof on this
issue. The Court noted that, “these hearings cannot be per-
functory under the law. Attention to detail is important . . .
this court does not have the option of revising the statute to
make the county’s work or burden easier.”

Manitowoc County v. Samuel J.H.
2013 WI 68 (July 11, 2013)

Summary: Samuel J.H. was committed to the care and cus-
tody of Manitowoc County Human Services Department and
initially placed in outpatient care. Several months later, the
department transferred him to an inpatient facility due to
erratic and delusional behavior. Samuel petitioned the circuit
court for a review of his transfer, arguing that he was entitled
to a hearing within ten days of his transfer to the inpatient
facility per Wis. Stats. §51.35(1)(e) and Fond du Lac County
v. Elizabeth M.P., 2003 W1 App 232, 267 Wis. 2d 739, 672
N.W. 2d 88. He also petitioned for transfer back to outpa-

tient status due to the court’s failure to hold the review hear-
ing within 10 days of his transfer.

The circuit court denied Samuel’s petition concluding that,
according to the statute, a patient is entitled to a hearing
within 10 days of his transfer to a more restrictive placement
under §51.35(1)(e)3 only when the transfer is based on “a vio-
lation of treatment conditions.” In this case, transfer was

based on “reasonable medical and clinical judgment,” not on
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a violation of treatment conditions. The Supreme Court

affirmed the circuit court’s ruling.

Case Detail: On May 31, 2011, Samuel was committed to the
care and custody of Manitowoc County Human Services
Department and was initially placed at an outpatient group
home. On September 22, 2011, the department transferred
him from an outpatient to an inpatient facility. The transfer
form stated the reason for the transfer: “Samuel has been pre-
senting as increasingly delusional. Today he was chanting and
punched his wall and door, putting a hole through the door.
His thoughts are confused and he is agitated. He repeatedly
said he put a hole in the door because ‘someone was shot
down and should be taken care of.” He states he is at [Holy

Family Medical Center] because he is a ‘person of interest.””

The same day he was transferred, Samuel received a form
titled, “Written Notice of Wis. Stats. §51.35(1)(e)1 Rights”
The form reflected that Samuel was being transferred from
outpatient to inpatient status and the department must
inform Samuel of his rights including “the right to petition a
court in the county in which the patient is located or the com-
mitting court for a review of the transfer.” Soon after his inpa-
tient transfer, Samuel wrote Judge Fox in Manitowoc County
Circuit Court a letter stating, “I am disturbed that my outpa-

tient status was changed to inpatient without due procedure.”

Manitowoc County took the position that Samuel was enti-
tled to a review hearing by the circuit court because his trans-
fer was based on reasonable medical and clinical judgment
but that he was not entitled to an administrative hearing with-
in 10 days of the transfer because he was not transferred for a
violation of treatment conditions under §51.35(1)(e)2.-3.

Through is public defender, Samuel filed a petition for review
of transfer and a petition to transfer from inpatient to outpa-
tient treatment for failure to hold a timely review hearing.

He argued that under Wis. Stats. §51.35(1)(e) and Elizabeth
M.P,, a patient is entitled to a review hearing within 10 days
of transfer when the transfer is to a more restrictive setting
and lasts for more than five days — regardless of the reason
for transfer. He argued that due to the lack of a timely hear-
ing, he must be returned to an outpatient status.
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The court found the reason for his transfer was his delusional
behavior not a violation of his treatment conditions and inter-
preted §51.35(1)(e) as requiring a hearing within 10 days only
when a transfer is made for a violation of treatment condi-
tions. However, the court concluded that language in
Elizabeth M.P. could be interpreted as requiring a hearing
within 10 days regardless of the reason for transfer. That case
states, “Transfers pursuant to §51.35(1)(e) require a hearing
within ten days.” The court noted that other language in that
case differentiated between the two types of transfers.

On March 27, 2012, Samuel filed a notice of appeal from the
circuit court’s order. The court of appeals certified the ques-
tion of whether Elizabeth M.P.’s statement (requiring a hear-
ing within 10 days for transfers made under Wis. Stats.
§51.35(1)(e)) is contrary to the plain language of the statute.
The court noted the inconsistency in the case, and stated it
was powerless to address the inconsistency. Therefore, the
Supreme Court accepted the court of appeals’ certification.

After analyzing and relying mainly on the plain language of
the statute, the Supreme Court held that Wis. Stats.
§51.35(1)(e) doesn’t require a hearing to be conducted within
10 days of a transfer when the transfer is based on reasonable
medical and clinical judgment under §51.35(1)(e)1. The
Court also withdrew any language from Elizabeth M.DP. to the
contrary. It further held that a hearing must be conducted
within 10 days of a transfer when (1) the transfer “results in a
greater restriction of personal freedom for the patient for a
period of more than five days” or is “from outpatient to inpa-
tient status for a period of more than five days,” and (2) the
transfer is based on “an alleged violation of a condition of a
transfer to less restrictive treatment” under §51.35(1)(e)2.-3. 4
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Helpline Highlights, continued from page 1

Under this rule, you must be a spouse/domestic partner,
adult child, adult sibling, or parent of the patient. A physi-
cian must certify that your father is incapacitated, has a ter-
minal condition, and you are being given authority under
this law to act in accordance with your father’s views. You
must sign an informed consent to receive hospice care on
behalf of your father and certify that you believe to the best
of your knowledge that your father would choose hospice
care. A close friend or relative may also admit your father
into hospice under these terms if that person is at least 18
years old, has exhibited special care and concern for your
father, and has had regular contact with him so as to be
familiar with his activities, health, and beliefs. The person
who has authority under this family consent law is able to
make all health care decisions relating to the patient’s

receipt of hospice care.

The guardian is the daughter-in-law of the ward who was
determined competent to make a will in his 2009 guardian-
ship proceeding. Recently, the guardian had the ward evalu-
ated by a psychologist who found that the ward still
retained competency to change his will. The ward then exe-
cuted a new will, with assistance from a reputable elder law
attorney, adding the guardian as his beneficiary. Did the
guardian in this case violate any of her powers or duties by
becoming a beneficiary under her ward’s will?

Probably not, assuming no undue influence argument can
be made. As guardian, the daughter-in-law may be doing a
lot of work for her ward, so it could be reasonable for the
ward to add her as a beneficiary in his will. This right was
retained by him in the guardianship proceeding.
Presumably, because a reputable attorney was involved in
this transaction, the attorney would have been sure to dis-
cuss the ward’s wishes with him and without the guardian
present. The fact that there was another competency evalua-
tion performed is extra protection against any potential chal-

lenge of the will modification.

An individual’s POA-HC was activated, but now his condition
has improved. The agent still refuses to allow the principal to
make his own medical decisions. What can the principal do?

Section 155.40 (1) of the statutes states that a principal may
revoke his or her power of attorney for health care (POA-
HC) at any time. This means the document can be revoked
by the principal after it has been activated. If the principal
was still clearly unable to make his own health care deci-
sions, his authority to revoke a POA after incapacity would
create problems because a decision-maker is still needed, so a
guardian would need to be appointed. However, this princi-
pal can terminate the agent’s authority immediately by revok-
ing the POA-HC. There are several ways to do this including:

¢ Burning, writing void on each page, or otherwise
destroying the POA-HC

¢ Directing another person to destroy it in the presence of

the principal

¢ Signing a document expressing the principal’s intent to
revoke the document

¢ Verbally expressing the principal’s intent to revoke the
POA-HC document before two witnesses

¢ Executing a new POA-HC

A document titled, “Revoking a Power of Attorney for
Health Care” may be found at:
www.gwaar.org/images/stories/ GSC/AD-
POAHealthCare/POAHCRevocationPacket.pdf

Any revocation document or new POA-HC should be dis-
tributed as needed to doctors and others. Once the docu-
ment is revoked, the agent loses all authority to make med-
ical decisions on behalf of the ward. 1
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